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EVIDENCE AMENDMENT BILL 2004 
Second Reading 

Resumed from 23 June. 

MS S.E. WALKER (Nedlands) [7.10 pm]:  I am feeling benevolent tonight, because I know the Government is 
on the way out, and I am softening it for government members, that is all! 
The Opposition supports this Bill.  It is a very simple Bill, and I took the opportunity to have a briefing on the 
Bill with the director, who put me on to a gentleman at the PathCentre on this issue.  This Bill is about DNA 
analysis and its use as evidence in trials.  The Bill amends the Evidence Act, which is currently silent on the 
issue.  The Bill applies to criminal proceedings, and introduces a presumption that when a certificate purporting 
to have been signed by a forensic scientist is brought into a court, it is presumed to be evidence of the matter.  As 
some members would know, currently in criminal proceedings where there is analysis of DNA, a report is 
produced for the prosecution and is used as one of the documents of evidence at the trial. 

When the House considers the Bill in detail, I would like to be told what is currently happening.  Apparently, 
defence counsel have been making things difficult for the way in which the thing or object that is the subject of 
DNA analysis is processed.  Defence has a right to question that process, and I will tell the House why.  If a 
swab is taken from a sexual assault victim, or, for example, a T-shirt with some saliva or blood on it is taken 
from the scene of the crime, it could be put into a specially marked bag, under the Police Act or other 
regulations, and taken to a laboratory.  It could actually be taken to a police station and receipted, and a police 
officer may then take it to the PathCentre or a laboratory.  What is of concern, and what is, as I understand it, to 
be addressed by this Bill, is that currently, when the thing - swab, T-shirt, hair follicle or whatever - arrives at the 
laboratory on a certain day, it is receipted by someone.  The thing is then examined on a stated day by someone 
else.  A DNA profile, or a series of profiles, is obtained from the thing by somebody else, and then a forensic 
scientist examines all the material and does a report of the outcome of the DNA analysis.  That report forms part 
of the evidence at the trial.  The report is not the issue.  This Bill creates a certificate from the forensic scientist 
stating that, in that report, certain things were received at the laboratory on a certain day and examined on a 
stated day, and a DNA profile or series of profiles was obtained from the things.  It basically sets out the 
laboratory records about the receipt, storage and the examination.  It confirms that all quality procedures were 
undertaken.  This new document will be created by this legislation and used in proceedings.  There will be a 
presumption, as I understand it, that that certificate is correct.  However, that is not the end of the matter.  If 
defence counsel wish to challenge the certificate, they have 10 days notice.  A party to the proceedings can call 
the forensic scientist who signed the document, unless the parties agree not to do so.  Either party can request 
from the laboratory a copy of the laboratory’s receipt, storage and examination documents, but must do so within 
a certain time frame.  If there is a dispute, the party must give notice of five business days before a hearing.  The 
party disputing, with the leave of the court, can call any person involved in the process.   

I remember this happened to me once when I was doing a preliminary hearing.  It involved a car accident in 
which a young man was driving dangerously and veered into the path of another vehicle, killing the occupant.  
The young driver was taken to hospital.  Under police regulations, if the person is conscious, the police must ask 
if they can take a blood sample.  Defence will attack on something like this by looking at how the question was 
asked, how the sample was taken, which police officer took it to the police station, which police officer then 
receipted it, where it was stored, what other samples were stored with it, how long it was held there, whether any 
regulations had to do with that, and then who transported it to the laboratory.  When it is received into the 
laboratory, other people will be handling it.  It can be seen that, along the way, there are many different stations, 
and a lot of people handling a sample.  From what I can understand - I will find out for sure in consideration in 
detail - defence counsel may be using this process as a way of extending the proceedings or making things 
difficult.  They are, however, legitimately able to do that.  I do not have a problem with the defence exploring 
those avenues.  They have a right to do so.  However, it is a bit like preliminary hearings - sometimes people 
abuse the process.  I am reassured in relation to this Bill by the fact that defence counsel is able to challenge the 
evidence, providing the requisite notice is given.   

This is a small Bill, and the Opposition supports it.  It will advance the administration of justice in this State, and 
I commend it to the House.  

MR J.A. McGINTY (Fremantle - Attorney General) [7.16 pm]:  I thank the member for Nedlands for her 
indication of support from the Opposition.  This is a small amendment, in anticipation of difficulties that are 
starting to emerge in the way in which evidence is presented to the court.  This will ensure that DNA evidence is 
not presented with the difficulties that are starting to be suggested by the courts.  I understand that, in some 
cases, these difficulties have already been presented.  I thank members for their indication of support, and urge 
their support for the second reading.  
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Question put and passed.  

Bill read a second time.  

Consideration in Detail 

Clauses 1 to 3 put and passed.  

Clause 4:  Section 50B inserted - 

Ms S.E. WALKER:  This clause concerns the DNA evidentiary certificate.  This Bill emanates from the 
PathCentre.  The forensic scientist said there was problem with staff being constantly called down to the court, 
as I understand it, when they could be dealing with other matters.  The director did not tell me this; somebody 
else did.  They were called down to give evidence on a range of matters, which I will outline for the Attorney.  
The scientists were taken away from the main core of their work at the PathCentre.  Clause 4 will insert proposed 
section 50B(3), which outlines what the new evidentiary certificates will do; it reads -  

 A certificate purporting to be signed by a forensic scientist and stating any of the following matters is 
evidence of the matter -  

 (a) that a stated thing was received at a stated laboratory on a stated day;  
 (b) that the thing was examined at the laboratory on a stated day or between stated days; 
 (c) that a DNA profile was, or a stated number of DNA profiles were, obtained from the thing;  
 (d) that a forensic scientist - 
  (i) examined the laboratory’s records relating to the receipt, storage and examination of 

the thing, including any examination of the thing that was done by a person other than 
the forensic scientist; and 

  (ii) confirms that the records indicate that all quality assurance procedures for the receipt, 
storage and examination of the thing that applied in the laboratory at the time the 
thing was examined were complied with.   

That is interesting.  I was told by Dr Turbett that when an analysis was done of DNA, two separate DNA 
samples were taken.  One will show a negative response and one will show a positive response.  Therefore, when 
the thing - as it is called in the Act - is examined, the two control samples are ultimately tested to ensure that the 
equipment is working properly.  That is what is meant by quality assurance procedures.  This applies only when 
the thing gets through the door of the laboratory, does it not, Attorney General?  The Bill will not prevent 
defence counsel abusing their position on these matters.  I am not saying they all do at all; I think I said they are 
entitled to test the process.  If a swab were taken at a sexual assault referral centre by somebody who gave that 
sample to a police officer, and the sample were taken to the police station and taken in bulk to the PathCentre - I 
am not sure of the exact procedure - that process would not be covered under this Bill.  Does it provide cover 
only when the thing gets to the door of the laboratory?  

Mr J.A. McGinty:  That’s certainly my understanding, yes.   

Ms S.E. WALKER:  How did the Bill came about?  Was any analysis carried out in relation to a specific case in 
which an abuse of process stood out?  

Mr J.A. McGINTY:  This legislation intends to overcome certain potential evidential problems in the way in 
which DNA is presented to a court.  It is intended to relate only to the way in which DNA testing is undertaken.  
It is not intended to apply to the police investigative procedures.  Therefore, any irregularity alleged about the 
way in which a DNA sample was handled prior to arriving at the laboratory would not be affected by the 
legislation.  The Bill came about as a result of approaches by scientists involved in DNA testing.  The same issue 
has been raised and legislated for in Queensland and the Northern Territory.  Our legislation is based upon the 
legislation in those jurisdictions.  I am advised that the requirements of the law of evidence, as it currently 
stands, means that a number of scientist must be taken from the laboratory and away from conducting tests to 
await giving evidence in a trial.  The Christie case, in which the husband was alleged to have murdered his wife 
even though the body was never discovered -   

Ms S.E. Walker:  He was actually convicted, even without a body.   

Mr J.A. McGINTY:  The matter is currently on appeal, I understand.   

Ms S.E. Walker:  It was a very good prosecution.   

Mr J.A. McGINTY:  So I gather.   
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It was necessary to bring in five scientists from the laboratory to give evidence on their roles concerning DNA 
samples in that case.  An enormous consumption of time was involved.  I understand that some of those 
scientists were not even cross-examined.   

Ms S.E. Walker:  Did they just subpoena them, and never use them? 

Mr J.A. McGINTY:  I think they might have given their evidence outlining what they did, and it was fine.  That 
is the type of evidence to which the certificate will attest.  That is the most prominent recent example of the time 
wasting that this Bill is designed to overcome. 

Ms S.E. WALKER:  Now that the Attorney General has advisers at the Table, why is the transportation of the 
thing to the PathCentre left open?  The defence could still call all officers involved in the transportation of the 
thing.  Is there any suggestions that that might be overcome?   

Mr J.A. McGINTY:  This legislation does not cover police at all.  It is designed to give protection to scientists 
who conduct DNA tests.  Police are the investigators and are involved in the matter, and it could be said that they 
have an interest in its outcome.  Any involvement of the police with DNA tests should be open to challenge and 
no protection should be afforded by the legislation.  Therefore, from the minute the police hand over a sample to 
the laboratory, the protection will apply.  I find it difficult to think that we should give police protection when 
they are part of the investigation and allegations might be made against them.  Most people, at least on a general 
level, accept that scientists are independent from the process.  They conduct scientific work and are not 
interested in the outcome.   

Ms S.E. WALKER:  Proposed section 50B(8) reads - 

 The court may give leave only if satisfied -  

 (a) that an irregularity may exist in relation to the receipt, storage or examination of the thing . . .  

Could the Attorney General give an example of how people would know an irregularity is involved?  Could the 
Attorney General also give me an example of how it would be in the interest of justice for the person to be 
called?   

Mr J.A. McGINTY:  Proposed section 50B(8) provides that the court may give leave to enable a scientist to be 
called to give evidence on DNA testing.  An example of that would be if there was a prima facie basis for 
questioning a result.  For instance, if a report provided to the court indicated that a sample bag was not sealed 
properly, that would raise a presumption about whether the end result was valid.  As another example, if the 
result of a DNA test appeared on the surface to be at odds with all the surrounding circumstances, leave might be 
given to go through each step of the process rigorously to ascertain that the strange result was properly 
determined.  I am told that this provision is taken precisely from a Northern Territory provision.  The interests of 
justice in having a person called to give evidence would be to ensure that all proper steps were taken if it was 
suggested that that was not the case or some prima facie evidence suggested that it was not the case.  In that 
sense, paragraphs 8(a) and (b) are complementary.   

Clause put and passed.   

Title put and passed.   
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


